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MW /ORDER

PER AMARJIT SINGH, JM:

The assessee has filed the present appeal against the order dated
24.10.2019 passed by the Commissioner of Income Tax (Appeals)-20,
Mumbai (hereinafter referred to as the “CIT(A)”) relevant to the A.Y.2015-
16.

2. The assessee has raised the following grounds: -

“1.1. The learned CIT(A) has erred in not allowing our claim for
allowance of Rs.60,00,000/- (60 lakhs) being Sales Tax liability

crystallized in this year.
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1.2.  The assessee should not be denied an allowance in this
year, which is otherwise legally allowable on account of mistaken

omission to claim the same in the year of payment.

2.1  Thelearned CIT(A) erred in not allowing our claim for Bad
Debts written off of Rs.8,05,63,59/- as per additional evidences
filed u/r 46A.

2.2. The learned CIT(A) should have entertained our fresh
claim as per the decision of Bombay High Court in the case of CIT
Vs. Pruthvi Brokers & Shareholders (2012) 349 ITR 336 (BOm)

3.0. The learned CIT(A) erred in not considering our claim for
allowance of Rs.591,661/- being the defective supplies and
breakages allowed as discount which is mere 0.9% of the total

sales., which was disallowed by the AO without any discussion.

4.0  Any other ground that may be raised before the Tribunal

with the permission of the Hon ble Members.”

The brief facts of the case are that the assessee filed its return of

income on 30.09.2015 declaring total loss of Rs.9,60,85,770/- for the
A.Y.2015-16. The case was selected for scrutiny under CASS. Thereafter,
notices u/s 143(2) & 142(1) of the Act were issued and served upon the

assessee. The assessee company was engaged in the business of Trading

goods and merchandise. The AO during the assessment proceedings found
that the assessee claimed the Rebate and Discount of Rs.8,11,55,252/-. The

assessee submitted the following details as under: -

Name
party

of

the

Opening Sales during the | Amount Closing balance
balance year received
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Hanuman 13,36,31,932 7,10,23,876 6,26,08,056
Apparels
Sai Outfits 35,33,10,529 17,42,27,805 17,90,82,178
Total 48,69,42,461 24,52,51,681 24,16,90,234

The AO called for details however complete details were not filed,
therefore, the said Rebate and Discount was disallowed and added to the
income of the assessee. AO also noticed that the assessee claimed in the
profit and loss account sales Tax amount of Rs.66,23,009/- and accordingly
details were called for. From the details furnished by the assessee it was
found that an amount of Rs.60,00,000/- of Sales Tax belonging to the
F.Y.2007-08 was paid in the F.Y.2009-10. The AO called upon the assessee
as to how the same was claimed in the A.Y.2014-15 which was replied by
the assessee that the assessment was finalized during the year and only
thereafter it was transferred to the expense account. The reply of the
assessee was not accepted by the AO and therefore, the same was
disallowed and added to the income of the assessee. The assessee also
claimed the defective supply brokerage to the tune of Rs.5,91,661/- which
was also disallowed and added to the income of the assessee. The total
income of the assessee was assessed at loss to the tune of Rs.(-)86,37,391/-.
Feeling aggrieved, the assessee filed an appeal before the CIT(A) who
dismissed the appeal of the assessee, therefore, the assessee has filed the

present appeal before us.

ISSUENOS1&2

4, Under these issues the assessee has challenged the order of Id.
CIT(A) upholding the disallowance of Rs. 60,00,000/- being sales tax
liability crystalized in the year by the AO. The contention of the Ld.
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Representative of the assessee is that the assessee purchased the material in
the F.Y.2005-6 to 2009-10 from several parties to whom the assessee had
given the full amount of purchase plus VAT . The dealers may not have
paid the VAT etc., therefore, the dispute arose and subsequently the
liability of the assessee was crystalized vide order dated 20.06.2014 and
raised the claim in the A.Y.2015-16. The contention of the Ld.
Representative of the revenue is that the payment was related to the
A.Y.2010-11, therefore, the same is not liable to be allowable in the
relevant assessment year. The assessee has mentioned the facts in its tax
auditor report F.Y.2009-10 and column no. 17K. The dispute was settled
vide order dated 20.06.2014 in which the fact was crystalized and
accordingly the assessee paid the amount in the A.Y.2015-16. The assessee
claimed the said expenses in view of the Mercantile System of Accounting
and in accordance with the Companies Act 2013 or Companies Act 1956. It
has been specifically mentioned that any expenditure which was crystalized
in a particular Financial Year, is liable to be claimed in the P & L Account
in the year of crystallization. Accordingly, the VAT was crystalized vide
order dated 20.06.2014, therefore, the same was allowable in A.Y.2015-16.
It is also contended that the expenditure is allowable on the date on which
the actual payment occurred in view of the provisions u/s 43B of the Act.
Anyhow, it is not in dispute that an amount is related to VAT which was
crystalized vide order dated 20.06.2014 by Maharashtra VAT Department
and the same was paid to the VAT Department. No doubt the assessee paid
the amount in sum of Rs. 25,00,000/- on 4.12.2009, and an amount of
Rs.25,00,000/- on 11.12.2009 and an amount of Rs.500,000/- on
30.01.2010 & an amount of Rs.5,00,000/- on 30.01.2010 aggregating to
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Rs.60,00,000/-. We note that the assessee was having a dispute with the Vat
department which was settled vide order dated 20.06.2014, therefore, the
same was debited in the A.Y.2015-16 which is liable to be allowed in
accordance with the norms of Mercantile System of Accounting, hence, we
set aside the finding of the CIT(A) on these issues and direct the AO to

allow the claim of the assessee.
ISSUE NO.3

5. Under this issue the assessee as challenged the disallowance of Bad
Debts written off of Rs. 8.05,63,591/-. The assessee supplied the material
to the Hanuman Apparels in sum of Rs.23,87,76,957/- and to Sai Outfits
Pvt. Ltd.,, of Rs.8,34,77,408/- respectively. The total to the tune of
Rs.32,22,54,365/- was outstanding against Sai Outfits and Hanuman
Apparels and the said amount was not paid by the parties, therefore, the
assessee company the wrote off the said amount. The facts of the matter are
that the amount was initially debited in the rebate and discounts account
which was disallowed by the Id AO. Before Id CIT(A) the assessee filed
additional evidences and claimed the aid amount as bad debts. Since the
assessee wanted to adduce the additional evidences in support of the claim
which nowhere seems unjustifiable in view of the decision of Hon’ble
Bombay High Court in the case of CIT Vs. Pruthvi Brokers &
Shareholders (2012) 349 ITR 336(Bom). Therefore, in the interest of
justice, we set aside the finding of the CIT(A) on this issue and restore the
issue before the AO to decide the matter of controversy afresh on the basis
of the additional evidence adduced before us in accordance with law. An

opportunity of being heard is liable to be given to the assessee in
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accordance with law. Accordingly, this issue is decided in favour of the

assessee against the revenue.
ISSUE NO.4

6. Issue no.4 is connection with the disallowance of claim of
Rs.5,91,661/- being the defective supply and breakages allowed as discount
which was only 0.9% of the total sales. On appraisal of the order of the
AO, we nowhere found any discussion to disallow the said claim in the
order of the AO as well as CIT(A) also. The reasons should be on record to
disallow the claim of the assessee if any. Without any speaking order
declining of claim seems unjustifiable, therefore, we restore the issue
before the AO to decide the matter of controversy afresh in accordance with

law.

7. In the result, the appeal filed by the assessee is hereby allowed for

statistical purposes.

Order pronounced in the open court on 05/01/2022
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